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(» What do we mean by labeling a form of constitutional change as ‘abusive’? As in our prior work, we
rely on a definition that focuses on the impact of changes on democracy, and in particular on the
‘minimum core’ set of rights and institutions necessary for a true constitutional order. We label a given
change as abusive 1f it makes the constitutional order meaningfully less democratic that it was

previously, using this minimum core conception of democracy as our yardstick.

(2) Some scholars have defended rights-based judicial review as advancing a substantive conception of

democracy, whereas other have suggested that it is incompatible with a commitment to democratic
equality in the process of self-government. In part, this reflects differing views about the scope of

reasonable disagreement about commitment to freedom. dignity. and equality for all citizens. It also
reflects differences in the degree to which different democratic theorists emphasize the substantive

notions of equality and respect among citizens in the process of self-government versus more procedural

ideas about universal franchise, political competition, and regular, free and fair elections.

(s) One notion of democracy entails a commitment to public participation in processes of government,

deliberation about matters of public importance. and substantive and procedural protection for various

individual rights of liberty and equality. This is what Richard Posner labels 'concept 1' democracy. In the

United States, it is an idea often associated with the work of John Rawls on political liberalism, and
Ronald Dworkin on law and democracy. But it is an idea of democracy that has been enriched and
refined both in the United States and elsewhere by a vast number of deliberative democratic and rights-

oriented scholars.

(1) Another understanding of democracy is thinner or more minimalist. It is centered around the idea
that democracy entails a commitment to regular, free and fair elections, conducted on the basis of

universal adult suffrage and competition between two or more political parties, This is the
understanding of democracy Posner calls 'concept 2' democracy, and which is often associated with the

work of Joseph Schumpeter, and in the United States, with modern election law scholarship on "politics

as markets'.

Hjﬁ Dixon, Rosalind, and David Landau, Abusive Constitutional Borrowing: Legal Globalization and The Subversion
Of Liberal Democracy, Oxford University Press, 2021: 23-34, HEIZHTz» T—HEE L7-.
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It is arguably the control of legislatures and taxation that makes national governments pre-eminent
among the social institutions whose actions mould the character of everyday life. By stipulating in laws
what must and what must not be done, and by exercising its control over the resources necessary to do
those things, the national government — and with it, the nation-State — retaing its primary importance.
When one adds the special position of the national government’s ministry of foreign affairs, which is the
accepted contact point with foreign governments, the case for a focus upon the nation-State becomes
overwhelming, no matter how active and flourishing informal trade and social links with foreign groups

might be.

This is where the legal concepts of territorial sovereignty and of jurisdiction play a crucial role. Each
State has the sovereign right to decide upon its social and economic structures, and to lay down laws
that will have a major influence on the national character of the State and of life within it. The legal
concept of jurisdiction determines the reach and priority of those laws. It sets the limits within which a

State has the right to prescribe such rules, and also within which a State has the right to enforce them.

i Vaughan Lowe, International Law * A Very Short Introduction, Oxford University Press, 2015: 85-86.
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1) Increasingly, one might question whether nationality is the grouping that really matters.

Governmental powers, economies, cultures, and many other social phenomena exist at local, provincial,

national, regional, and continental levels; and (2) itis at least arguable that the devolution of powers

from the national to the local level. and the drift of powers from national governments to supranational

bodies such as the organs of European Union, is steadily eroding the practical significance of the nation-
State from above and below. Indeed, it is not fanciful to view the EU, NATO, attempts to establish an

Islamic caliphate in the Middle East, and attempts to persuade States to stand together to defend

‘western values’ as all being manifestations (among many others) of the same perception: that (3)the

nation-State is not the size or kind of social unit that is best suited to each and every one of the agendas
and aspirations of its citizens and of those who govern them.

The answer to questions about the continuing utility of nationality obviously depends upon how one
tests ‘what matters’. It is probably true that, as a matter of fact, most inhabitants of the planet, most of
the time, are not concerned with questions of international affairs or international economic or social
policies. Life is generally lived lecally, within a local rather than a national or international framework.
Nonetheless, when action is required, to alleviate the effects of poverty or disease or flooding or drought,
for example, one still leoks primarily to national governments. They are the bodies that raise and spend
most taxes, and that have most control over armed forces and over the roads and railways, the schools
and hospitals, and so on upon which citizens depend. National governments have the most control over

matters such as immigration and emigration and international trade. (4)Even in relation to matters

such as policing and power supplies, in which local or regional authorities may be the primary
controllers and determiners of policies and priorities, national governments usually have a degree of
overarching or residual control that makes them the natural focus of social power and activity.

HEt Vaughan Lowe, International Law - A Very Short Introduction, Oxford University Press, 2015: 84-85.
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Die Kinderrechte sind eine wichtige Errungenschaft der (Welt-)Gesellschaft. Bis zur
Verabschiedung des Ubereinkommens der Vereinten Nationen iiber die Rechte des
Kindes im Jahr 1989 war die Vorstellung, dass Kinder eigene Rechte haben, hichst
umstritten. Heute zdhlt die UN-Kinderechtskonvention 196 Vertragsstaaten - mehr
als jeder andere Menschenrechtsvertrag. Mit der Anerkennung der Kinderrechte hat
sich die Sicht auf Kinder und ihre Stellung in der Gesellschaft grundlegend veriandert.
Ungerechtigkeiten gegen Kinder konnen nun wirkungsvoller angeprangert und mit
rechtsstaatlichen Mitteln bekdmpft werden.

Jede dokumentierte Verletzung der Kinderrechte zeigt weltweite Missstinde auf,
wie Kinder brutal misshandelt, tausendfach tibergangen und Entwicklungschancen
beraubt werden. In den letzten dreiBlig Jahren hat sich die Zahl der Kinder, die in
Konfliktgebieten leben, mehr als verdoppelt und liegt nun bei 468 Millionen — also
eines von sechs Kindern. Vereinten Nationen berichten von einer dramatischen
Zunahme von schweren Kinderrechtsverletzungen im Zusammenhang mit
bewaffneten Konflikten. Ende 2023 waren weltweit rund 47 Millionen Kinder auf der
Flucht vor Konflikten, Verfolgung, Gewalt und anderen Menschenrechtshedrohungen.
Jede achte Frau ist als Minderjahrige von sexueller Gewalt betroffen. Eine Milliarde
Kinder sind heute durch die Auswirkungen der Klimakrise extrem gefihrdet.

[Hit : Jonas Schubert, Kinderrechte - ein unerfiilltes Versprechen

https://fwww.bpb.de/themen/recht-justiz/dossier-menschenrechte/
556176/kinderrechte-ein-unerfuelltes-versprechen/ (2026/01/13 H#& )]
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(HUL : Lennart Spith, Umverteilung von Lebenschancen als vollendetes oder versuchtes Tétung-
oder Kérperverletzungsdelikt? (2018) 30— ElE)
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